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United States Court of Appeals 

for the District of Columbia 

No. 9608 

HARLAN RADINSKY, a minor, by his father and next 
friend, ELI RADINSKY, Appellant 

v. 

ERNEST M. ELLIS and IRENE K. ELLIS, Appellees 

BRIEF FOR APPELLANT 
Jurisdictional Statement 


This appeal is from a final judgment entered May) 14, 
1947, against the appellant (plaintiff) in favor of the 
appellees (defendants) on a directed verdict after the 
opening statement of counsel for the plaintiff (R. 10, 11- 
16). 

The jurisdiction of this Court to review the judgment 


of the District Court is based on Title 17, Section 101^ 


D. 


C. Code 1940. 


Statement of the Case 

Judge Bailey directed a verdict (R. 10, 15) and entired 
judgment for the defendants in granting the defendants’ 
motion for directed verdict (R. 15) after the opening state¬ 
ment to the jury by the attorney for the plaintiff (R. 11- 
16). 

The jury was sworn on May 13, 1947, and excused to the 
following day (R. 10). The Court then asked counsel for 
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the plaintiff to state the plaintiff’s position and to give him 
any authorities that counsel for the plaintiff might have to 
sustain his position (R. 11). 

The Court expressed the thought that the plaintiff had 
no action under the “Snow Law” and under any theory of 
liability because of insurance coverage by the defendants. 
Citations were given to the Court and the Court said that 
he would decide the case by way of defendants’ motion for 
a directed verdict upon the opening statement of the at¬ 
torney for the plaintiff. 

The next day counsel for plaintiff made his opening 
statement to the jury as appears below. 

Harlan Radinsky, 16 years of age, was a student at Mc¬ 
Kinley High School. When school was over on December 
11,1945 he left to go home, walking down T Street to board 
a street car at the street car stop at 3rd and T Streets, NE. 
(R. 11). 

While walking in front of 219 T Street, NE. on the 
paved sidewalk about 4 p. m., he was caused to slip and 
fall without any fault of his own by the condition of the 
snow and the ice on this sidewalk in front of the apart¬ 
ment house at 219 T Street, NE. He broke his right arm 
and suffered severe injuries (R. 14). He required medical 
attention, X-rays and traction treatment. There is a 
permanent disability. His school work and activities were 
interfered with and restricted. 

The snow and ice on the sidewalk were hardpacked, very 
slick and slippery and not safe for pedestrians (R. 12). 

It had stopped snowing on the night of December 10, 
1945. There had been a slight rain too and because of the 
temperature it had frozen. 







Tlie sidewalk and street slope downward very appre¬ 
ciably from 2nd and T Streets to 3rd and T Streets, NE. 
on T Street (R. 13). 

This sidewalk was very heavily traveled because ^t was 
near a large school and a street car stop. 

The apartment of 16 units at 219 T Street, NE. is pwned 
by the defendants who live in one of the apartments. The 
defendant, Irene K. Ellis, was a housewife and not em¬ 
ployed. The defendant, Ernest M. Ellis, was employed at 
the Government Printing Office. 

Mr. Ellis came home that morning and saw the t[nsafe 
and dangerous condition of his sidewalk. This condition 
was also known to Mrs. Ellis (R. 12-13). 

Under the “Snow Law” the defendants were untler a 
duty to remove the snow on their sidewalk within 8 pours 
of daylight after it had stopped snowing. If the snow had 
hardened and ice had formed so that it could not lie re¬ 
moved without damaging the sidewalk, the defendants 
were under a duty to sprinkle sand or ashes in order to 
make the sidewalk reasonably safe for travel within 8 
hours of daylight (R. 12) after the same had formed. 

The defendants had failed to do this. 

The janitor service and the “arrangement” defendants 
had for maintaining and keeping the premises, including 
the sidewalk, were insufficient to make this sidewalk rea¬ 
sonably safe for pedestrian traffic under the conditions 
that then existed (R. 13). The apartment house, premises 
and sidewalk were negligently maintained. 

The failure of the defendants was negligence and was 
the proximate cause of plaintiff’s injuries (R. 14). 

The defendants had liability insurance to cover this 
type of accident and a judgment for damages wouljl be 
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paid by the insurance company and not by the defendants 
(R. 15). 

The above concluded the opening statement of the at¬ 
torney for the plaintiff to the jury. 

The attorneys for the defendants made a motion for a 
directed verdict which the Court granted (R. 15). 

The Court gave its reason as being that the defendants 
did not own the land up to the middle of the street but that 
it was owned by the Government and therefore the defend¬ 
ants were under no obligation to keep the sidewalk safe 
for pedestrians. 

The Court directed the jury to find for the defendants 
(R. 16). 

The Complaint alleged that the defendants negligently 
maintained and operated the apartment house so that the 
snow and ice were not removed from the sidewalk in front 
of the premises causing the plaintiff to slip and fall while 
walking on this sidewalk (R. 1). 

The Answer was a general denial (R. 2). 

The plaintiff filed Interrogatories (R. 3) to which the 
defendants did not make full and complete answers (R. 5- 
6 ). 

The Plaintiff filed a Motion for Production of Documents 
under Rule 34, FRCP, (R. 6-7) to which the defendants 
answered, with one exception, that “they do not now have 

* * * written evidence * * * defendants might introduce 

* * This was filed by the defendants on October 16, 
1946. Their Answer to the Complaint was filed on Feb¬ 
ruary 6, 1946 (R. 2). The pretrial was had on October 29, 
1946 (R. 10). 

At pretrial the defendants first revealed that the defense 
on the facts was that the plaintiff had fallen several doors 
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away from the sidewalk in front of defendants’ premises 

(K. 9). 

The Pretrial Judge would not order the defendants to 
produce written statements of witnesses secured by the 
insurance company on behalf of the defendants (R. 9). 

This action was brought by the father for Harlan Rac(in- 
sky as next friend of the minor plaintiff. 

Statutes Involved 

1). C. Code 1940. 

Title 7. HIGHWAYS, STREETS, BRIDGES. 

Chapter 6. REPAIR AND CONSTRUCTION. 

Section 614. STREET RAILWAY COMPANIES |rO 
KEEP TRACKS FREE OF SNOW AND ICE. 

Every street railway company in the District of Colom¬ 
bia shall keep its tracks and the spaces between and fot a 
distance of two feet outside thereof at the crossings of ihe 
several streets which intersect their railroads, at all tin|ies 
free from snow and ice, and shall not spoil or deposit the 
same in such location and quantity as to impede or hinder 
traffic. And in the event of any street railway company 
failing and refusing to comply with this section, the neces¬ 
sary work may be done by the commissioners of the District 
of Columbia, in their discretion, after notice to said com¬ 
pany, the cost to be paid from the appropriation available 
for cleaning snow and ice from streets, sidewalks, cross¬ 
walks, and gutters and collected from such street railway 
company in the manner provided for in section 7-604, and 
shall be deposited to the credit of the appropriation for t|he 
fiscal year in which it is collected. (June 26, 1912, 37 Stat. 
152, ch. 182.) 


i 
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Chapter 8. REMOVAL OF SNOW AND ICE. 

Section 801. SNOW AND ICE TO BE REMOVED 
FROM, SIDEWALKS WITHIN FIRE LIMITS BY OWN¬ 
ER OR OCCUPANT OF ABUTTING PROPERTY. 

It shall be the duty of every person, partnership, cor¬ 
poration, joint-stock company, or syndicate in charge or 
control of any building or lot of land within the fire limits 
of the District of Columbia, fronting or abutting on a paved 
sidewalk, whether as owner, tenant, occupant, lessee, or 
otherwise, within the first eight hours of daylight after the 
ceasing to fall of any snow or sleet, to remove and clear 
away, or cause to be removed and cleared away, such snow 
or sleet from so much of said sidewalk as is in front or 
abuts on said building or lot of land. (Sept. 16, 1922, 42 
Stat. 845, ch. 318, Sec. 1.) 

Section 804. TEMPORARY USE OF SAND AND 
ASHES. 

In case the snow, sleet, and ice can not be removed from 
so much of the paved sidewalks within the fire limits of the 
District of Columbia as front upon or abut such buildings 
or lots of land as are not owned or held by lease by the 
District of Columbia or the United States without injury 
to said sidewalks, because of the hardening thereof, the 
person, partnership, corporation, joint-stock company, or 
syndicate in charge or control of such buildings or lots 
of land, whether as owner, tenant, occupant, lessee, or 
otherwise, shall, within the first eight hours of daylight 
after the same has formed, make reasonably safe for travel, 
or cause to be made reasonably safe for travel, by the 
sprinkling of sand or ashes thereon, said sidewalks, and 
shall, as soon thereafter as the weather shall permit, thor¬ 
oughly clean said sidewalks. (Sept. 16, 1922, 42 Stat. 845, 
ch. 318, Sec. 4.) 
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Title 17. REVIEW. 

Chapter 1. JURISDICTION AND METHOD. 

Section 101. DISTRICT COURT AND COURT QF 
APPEALS. | 

(Since this section is so familiar, it will not be printed.] 


Statement of Points 

I 

I. The opening statement of counsel for plaintiff should 
no more than inform the jury in a general way of the natrire 
of the action. 

II. The “Snow Law” imposes a duty upon the person 

who controls a building fronting on a paved sidewalk to 
remove and clear away the snow or sleet within the fiJ-st 
eight hours of daylight after the snow or sleet has stopped 
falling. | 

III. The “Snow Law” imposes a duty upon the person, 
who controls a building fronting on a paved sidewalk aijid 
who cannot remove the snow, sleet and ice without injury to 
sidewalk because of the hardening of the snow, sleet and ipe 
to make the sidewalk reasonably safe for travel by sprink¬ 
ling sand or ashes on the sidewalk within the first eight 
hours of daylight after the same has formed. 

IV. There ought to be a legal duty in the busy metropoli¬ 
tan area of Washington, D. C., upon a person, who controls 
by way of ownership and occupancy a building which fronts 
on a paved sidewalk, to make the sidewalk reasonably safe 
for pedestrians within a reasonable time after the falling pf 
snow or sleet and after the hardening of the snow, sleet arid 
ice on the sidewalk. 

V. The violation of the statutory duty intended to pri- 
mote safety is negligence and was the proximate cause of 
plaintiff’s injury. 
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VI. The risk of the person, who controls a property so 
situated, can be distributed so that this loss will be borne 
by society through insurance rather than saddling the loss 
on a minor who cannot distribute it. 

VII. The risk of the defendants was actually insured 
in this case, and a judgment obtained by the plaintiff for 
his loss would have been paid by the insurance company and 
not by the individual defendants. 

VIII. The defendants should have been ordered to pro¬ 
duce the written statements of the witnesses, which are in 
the possession of their insurance company. 

Summary of Argument 

I. 

A general recital of the facts in the opening statement of 
the attorney for the plaintiff should be sufficient if it ap¬ 
prises the jury of the nature of the case. 

II. 

The defendants owning and occupying the apartment 
house were in control and under the “Snow Law” their 
duty was to remove the snow or sleet from the fronting 
paved sidewalk within the first eight hours of daylight after 
it had stopped snowing or sleeting. 

m. 

The defendants owning and occupying the apartment 
house were in control and under the “Snow Law” their 
duty was to render the fronting paved sidewalk reasonably 
safe for pedestrians by sprinkling sand or ashes on this 
sidewalk within the first eight hours of daylight after the 
snow, sleet and ice had formed when the same could not be 
removed without injuring the sidewalk because of the hard¬ 


ening. 
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The defendants, who are in control of an apartment hojise 
through ownership and occupancy, ought to be under a letal 
duty to render within a reasonable time a fronting payed 
sidewalk heavily traversed in the busy metropolitan are4 of 
the city reasonably safe for pedestrians when snow or sleet 
has fallen and after the snow, sleet and ice have formed 
and hardened. 


The statutory duty under the “Snow Law” was intended 
to promote the safety of the public and its violation v^as 
negligence and the proximate cause of plaintiff’s injuryL 


This risk can through insurance be distributed and this 
loss borne by society and not imposed on the minor who 
cannot distribute the loss. 

vn. j 

The defendants have insurance in this instance to cover 
this risk and a judgment of the plaintiff against them for 
this loss would have been paid by the insurance compahy 
that is defending this action. 

vm. 

Because of the incomplete vague answers of the de¬ 
fendants to the discovery of the plaintiff, the defendants 
should have been ordered to produce the written statements 
of the witnesses which are in the possession of the insurance 
company as it is conducting the defense. 
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ARGUMENT 

I 

The opening statement of counsel for plaintiff should no 
more than inform the jury in a general way of the nature 

of the action. 

This Court in Lucas v. Hamilton Realty Corporation, 70 
App. D. C. 277, 105 F. 2d S00, stated at page 280 all that 
needs to be said on tne inferences permitted on the opening 
statement to the jury. The plaintiff was entitled to relief, 
or at least to have the opportunity to offer and introduce 
evidence. 

Best v. District of Columbia, 291 U. S. 411, 415, 
54 S. Ct. 487, 489, 78 L. Ed. 882. 


II and III 

The “Snow Law” imposes a duty upon the person who 
controls a building fronting on a paved sidewalk to 
remove and dear away the snow or sleet within the first 

eight hours of daylight after the snow or sleet has stopped 
falling. 

The “Snow Law” imposes a duty upon the person, who 
controls a building fronting on a paved sidewalk and who 
cannot remove the snow, sleet and ice without injury to 
sidewalk because of the hardening of the snow, sleet and 
ice, to make the sidewalk reasonably safe for travel by 
sprinkling sand or ashes on the sidewalk within the first 
eight hours of daylight after the same has formed. 

To the mind of counsel for the plaintiff the language of 
the statute is too clear and plain as to its meaning and 
effect. Any discussion as to its operation appears to beg 
.he question. 

District of Columbia v. Brooke, 214 LT. S. 38, 53 
L. Ed. 941, 29 S. Ct. 560. 

McGuire v. District of Columbia, 24 App. D. C. 22. 





11 


An apartment owner in the busy metropolitan area of me 
city receives an economic benefit because of his geographical 
location as apparent and direct as the street car company 
in the use of the streets. The street car company has to 
keep the space between and around the tracks at all tirpes 
free from snow and ice. Title 7, Section 614, D. C. C<j>de 
1940. The person who controls property fronting oii a 
paved sidewalk has a similar duty to the public. Title 7, 
Sec. 801 and Sec. 804. 

In the Norville v. Hub Furniture Co., 59 App. D. C. ^9, 
30, 32 F. 2d 420, the attorney for the plaintiff at the trial 
“expressly stated that he did not base his claim for re¬ 
covery upon the so-called ‘Snow Law’ of the District of 
Columbia. ’ ’ 

In Hecht Co. v. Hohensee, 65 App. D. C. 328, 83 F. 2d 585, 
the issue was whether the removal was done negligently. 

IV 

There ought to be a legal duty in the busy metropolitan 
area of Washington, D. C., upon a person, who controls 
by way of ownership and occupancy a building which 
fronts on a paved sidewalk, to make the sidewalk reason¬ 
ably safe for pedestrians within a reasonable time afier 
the falling of snow or sleet and after the hardening of tjhe 
snow, sleet and ice on the sidewalk. 

. I 

An owner or occupant of property in the downtown sec¬ 
tion of the city derives certain economic benefits from ^ts 
location. With benefits go corresponding duties and obli¬ 
gations. An urban outlook must be adopted. The responsi¬ 
bility of the individual to help the Government is funda¬ 
mental in our conception of the public good. For the citizen 
to depend on the Government entirely in his relation w}th 
his neighbors and fellow citizens as to their common go^d, 
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is abhorrent to our plan of life. Housing built perpen¬ 
dicularly presents new problems and requires solutions by a 
modern mind. Must it be once said again that Law is a 
laggard and Progress always entreating. 

If the law in this jurisdiction has been that no such duty 
has existed then an intrepid Court should not hesitate to 
chart a new course if present day conditions demand a 
step forward. 

And see Pessagno v. Euclid Investment Co., 72 
App. D. C. 141, 112 F. 2d 577. 

V 

The violation of the statutory duty intended to promote 
safety is negligence and was the proximate cause of plain¬ 
tiff’s injury. 

We have an abundance of decided cases by this Court 
that the violation of the statutory duty intended to promote 
safety is negligence and if the proximate cause of plaintiff’s 
injury entitles the plaintiff to recover. 

Schaff v. Claxton, 79 U. S. App. D. C. 207, 208, 
144 F. 2d 532. 

Ross v. Hartman, 78 U. S. App. D. C. 217, 139 
F. 2d 14, 158 A. L. A. 1370, cert. den. 321 U. S. 
790. 

Kay v. Cain, 81 U. S. App. D. C. , 154 F. 2d 
305. 

Schear v. Ludwig, 79 U. S. App. D. C. 95, 96, 143 
F. 2d 20. 

Clements v. Pepco, 26 App. D. C. 482, 497. 

Capital Traction v. Apple, 34 App. D. C. 559, 567. 

Danzansky v. Zimbolist, 70 App. D. C. 234, 236, 
105 F. 2d 457. 
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I 

I 

Under the facts offered to be proven in this casfe the 
plaintiff made out a prima facie case. 

50 Am. Jur., Sec. 587. 

38 Am. Jur., Sec. 158. 

25 Am. Jur., Sec. 66, Sec. 366. 

Webb’s Pollock on Torts, (1894) pp. 24, 25, 228. 

Contra seemingly, Restatement, Torts, Sec. 288, 
Comment on Clause (a). 

“The basis of this action is a personal liability created by 
statute, without providing a remedy.” 

United States v. Pacific Forwarding Co., 8 F. 
Supp. 647, 654. 

VI and VH 

The risk of the person, who controls a property so sit¬ 
uated, can be distributed so that this loss will be borne by 
society through insurance rather than saddling the loss on 
a minor who cannot distribute it. 

The risk of the defendants was actually insured in this 
case, and a judgment obtained by the plaintiff for his loss 
would have been paid by the insurance company and not 
by the individual defendants. 

The defendants can by insurance distribute the loss occa¬ 
sioned by an accident such as occurred to the plaintiff. In 
fact, there was insurance of liability to cover the defend¬ 
ants for the risk in this case. 

This salutary principle of law is voiced in President, £tc., 
of Georgetown College v. Hughes, 76 U. S. App. D. C. J.23, 
140,130 F. 2d 810. 

It was considered in the dissenting opinion, George 
Radio, Inc. v. Capital Transit Co., 75 U. S. App. D. C. J.87, 
126 F. 2d 219. 
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The trend is unmistakenly in that direction. Workmen’s 
Compensation statutes, Motor Vehicle Financial Responsi¬ 
bility statutes, statutes and ordinances requiring liability 
insurance for parking lots and similar businesses all are 
advances under this conception of protecting the individual 
against a loss which can be better borne by society than 
the individual who is injured. The business or person can 
spread this loss by insurance. 

vm 

The defendants should have been ordered to produce 
the written statements of the witnesses, which are in the 
possession of their insurance company. 

The Answer (R. 2) of the defendants is what would under 
common law pleading be called a general denial. No facts 
are alleged in the two defenses. 

At pretrial the attorneys for the defendants stated that 
plaintiff did not fall on the sidewalk in front of defendants’ 
premises or apartment house but “fell several doors away 
from the apartment house” (R. 9). This was the first dis¬ 
closure to the plaintiff that this was defendants’ factual de¬ 
fense. 

Interrogatories 6, 14 and 15 (R. 3-4) to the defendants 
and their Answers (R. 4-5) reveal that they were not full 
and complete answers. 

Interrogatories 3, 4 and 5 (R. 3) are answered with “No 
Independent Recollection” (R. 5) and Interrogatory 7 
(R. 3), and 10 (R. 4) are similarly answered (R. 5). 

The Motion For Production of Documents under Rule 34, 
F R C P, (R. 6), with the exception as to Social Security 
and District of Columbia Unemployment records of a 
woman janitor, receives (R. 8) this reply “ * • * which 
they do not now have.” (Italics supplied.) 
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It can be easily seen that the defendants profess no 
knowledge and they refuse to divulge any information that 
their insurance company has. 

The existence of any witnesses to a fall of the plaintiff not 
at the place alleged in the complaint was not known to the 
plaintiff. 

The names of the janitor and her helpers are given by the 
defendants, and their present addresses are given a|s un¬ 
known (Interrogatory 1, R. 3, 5). 

One of the witnesses is given as in Richmond, Virginia 
(Interrogatory 12, R. 4, 6), and as to the other twcj wit¬ 
nesses the plaintiff does not know what knowledge they 
have of the fall. 

Clearly the necessity for the materials is plain and the 
other requirements met as laid down by Hickman v. Tay¬ 
lor, 67 S. Ct. 385, 392-395. 

Justice Morris as Pretrial Justice denied the request for 
the written statements of the witnesses (R. 9) for Hickman 
v. Taylor, supra, had not then been decided. 

Conclusion 

The case should be remanded with instructions to permit 
the case to be presented to the jury on the evidence. 

Th plaintiff should be permitted to examine the written 
statements of witnesses in the possession of the 
company of the defendants. 

Respectfully submitted, 

I. H. HALPERN, 

Attorney for Appellant, 
Bond Building, 
Washington 5, D. C. 


insurance 
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APPENDIX 
Case No. 9608 


IN THE 


DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


HARLAN RADINSKY, a minor, by his 
father and next friend, ELI RADIN¬ 
SKY, Naval Gun Factory, Washington, 
D. C., 

Plaintiff , 
v. 

ERNEST AT. ELLIS, IRENE K. ELLIS, 
219 T St., N. E., Washington, D. C., 

Defendants . 


Civil A^ti 
No. 32,571 


Complaint for Negligence. 

(Sidewalk) j 

(Filed Jan. 17, 1946.) 

1, On December 11, 1945 the defendants, owners and 
operators of the Wood Apartments located at 219 T St., N. 
E., negligently maintained and operated the apartnient 
house so that the snow and ice were not removed from the 
sidewalk in front of the premises causing the plaintiff’s 
son then walking on the sidewalk to fall. 

2. As a result plaintiff’s son was thrown down and tad 
his arm and shoulder broken and was otherwise injured, 
was prevented from performing his activities, suffered 
great pain of body and mind and incurred expenses for 
medical attention and hospitalization in the sum of <f>ne 
thousand dollars. 
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WHEREFORE plaintiff demands judgment against de¬ 
fendants in the sum of forty-five thousand dollars and court 
costs. 

I. H. HALPERN, 

Attorney for Plaintiff, 
Colorado Building, 
Washington 5, D. C. 

Plaintiff demands a jury trial. 

Answer. 


2 Fibst Defense. 

The complaint fails to state a claim against defendants 
or either of them upon which relief can be granted. 

Second Defense. 

Defendants and each of them admit that on December 
11, 1945, they were the owners and operators of the Wood 
Apartments known as premises 219 T St., Northeast, Wash¬ 
ington, D. C.; deny all the remaining allegations of the com¬ 
plaint. 

CHARLES W. ARTH, 

509 Albee Bldg., 

JOHN H. BURNETT, 

600 F. Street N.W., 

Attorneys for Defendants. 
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3 Interrogatories Propounded to Defendants. 

To: | 

Ernest M. Ellis, 

Irene K. Ellis, 

Defendants , 

Charles W. Arth, 

John H. Burnett, 

Their Attorneys. 

The following interrogatories are herewith propounded 
under Rule 33, F R C P, which you are requested to answer 
under oath in accordance with said rule: 

1. Who are the janitor or janitors throughout the month 
of December, 1945 for the apartments at 219 T St., N.jE.? 
Give their present address. 

2. Give the name or names of persons and give tjheir 
present address of persons who were to clean the sidewalk 
and the front of the premises. 

3. Did it snow on these premises on December 10, 1^45, 
and December 11, 1945 and when did it stop? 

4. Was snow or ice removed from the sidewalk in ftont 
of the premises on December 11,1945? If so, by whom ^nd 
when ? 

5. Was snow or ice removed from the sidewalk in front 
of the premises on December 11,1945? If so, by whom and 
when? 

6. When did you first learn that Harlan Radinsky had 
fallen on the sidewalk in front of your premises? Frjom 
whom? 

7. "Where were you from 6:00 A. M. to 6:00 P. M.i on 
December 11, 1945? 

4 8. If employed, what hours did you work on De¬ 
cember 11, 1945? 
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9. Did you have any snow or ice removing equipment on 
the premises ? If so, state what they were. 

10. Did you give any instructions to anyone regarding 
the removal of snow or ice which was on the sidewalk in 
front of premises on December 10 and 11, 1945? If so, to 
whom were they given, when were they given, what were 
these instructions? 

11. Give the names and addresses of each and every per¬ 
son with whom you have conferred or consulted with refer¬ 
ence to the facts of this action. 

12. Give the names and addresses of each and everv 
witness whom you expect to call as witnesses either by way 
of discovery or at trial of this action. 

13. Please attach a copy of any statement or expression 
of opinion given by any official of the District of Columbia 
with reference to the accident referred to in the complaint 
or as the result of any investigation thereof. 

14. Please state the facts upon which you rely in the 
First Defense of your Answer. 

15. Please state the facts upon which you rely in the 
Second Defense of your Answer. 

16. What were the duties of your janitor or janitors in 
regard to the maintenance and cleaning of the premises and 
the sidewalk? 

17. Did you do any of this work? If so, state your par¬ 
ticular activities. 

I. H. HALPERN, 
Attorney for Plaintiff. 
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5 Answers to Interrogatories Propounded to Defend¬ 
ants by Plaintiff’s Attorney. 

Answering, these defendants and each of them say: j 

1. Lillie Brown, present address unknown to defendants. 

Mr. and Mrs. Charles West assisted Lillie Brown but \vere 

| 

not at any time employees of the defendants; their present 
address is unknown. 

] 

2. Same as answer No. 1. 

3. No independent recollection as to when it snowejl or 
when it stopped—if it snowed on those days. 

4. No independent recollection. 

5. No independent recollection. 

6. Defendants have never learned that Harlan Radinsky 
fell on the sidewalk in front of their premises. The ^rst 
intimation of such alleged fall was when the summonses 
were served upon us in this case. 

7. Defendants have no recollection as to their where¬ 
abouts on December 11, 1945; they were probably in end 
around premises 219 T St., N. E. 

8. Defendant Irene K. Ellis was unemployed; defend¬ 
ant Ernest M. Ellis was employed; his hours of employment 

were 8:00 P. M. to 4:30 A. M. 

6 9. Rock salt, shovels, scraper, and brooms. 

10. Defendants have no independent recollection 
as to the dates mentioned. If it snowed on said dates 4^d 
the snow and ice was not removed by their employee with¬ 
out instruction, these defendants instructed her to remove 
the same, as was their practice and custom. » 
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11. Mr. John C. Calhoun, Investment Building, Wash¬ 
ington, D. C. and counsel of record. 

12. The employee and her assistants mentioned in an¬ 
swer No. 1 if they can be found. Mrs. Christine De Armon 
Loquer, 2813 Barton Avenue, Richmond, Virginia, Miss 
Jean Knox, 2330 15th St., N. E., Miss Catherine Loeffler, 
2413 Newton St., N. E., and, if necessary, the surveyor for 
the District of Columbia. 

13. None, to our knowledge. 

14. Defendants are advised that the first defense is 
based upon a question of law and not of fact. 

15. Defendants are advised as a matter of law that there 
was no duty upon them to remove snow from the sidewalk 
in front of said premises. 

16. See answer to question 10; janitor was instructed to 
clean sidewalk and premises. 

17. No. 

ERNEST M. ELLIS, 
IRENE K. ELLIS. 

Subscribed and sworn to before me this 24th day of Oc¬ 
tober, 1946. 

MABEE E. ASHBY, 
Notary Public, D. C. 


* 


i 
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7 Motion for Production of Documents Under 

Rule 34, FRCP 

The Plaintiff, Harlan Radinsky, a minor, by his father 
and next friend, Eli Radinsky, moves the court for an order 
requiring the defendants, Ernest M. Ellis and Irene K. 
Ellis: 
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(I) To produce and to permit plaintiff to inspect ^nd 
to copy each of the following documents: 

1. List of all documents, records and paper writings 
you intend to introduce as evidence in this case. 

2. All records regarding employment of janitor or jan¬ 
itors for those premises in December, 1945. 

3. All documents, records and paper writings you in¬ 
tend to introduce as evidence in this case, or will use for 
discovery. 

4. All records or copies of papers filed regarding jani¬ 
tor service for these premises which were required by 
regulations or any agency of the District of Columbia 
Government, that is, that pertain or include or cover ihe 
month of December, 1945. 

Defendants have the possession, custody, control or 
knowledge of the whereabouts of each of the foregoing 
documents. Each of them constitutes or contains evidence 
relevant and material to a matter involved in this action 
as is more fully seen by examining the pleadings. 

I. H. HALPERN, J 

8 Attorney for Plaintiff. 

9 Answer to Motion for Production of Documents. 

In reply to the motion of plaintiff for production of docu¬ 
ments these defendants say: 

1. The only written evidence defendants might introduce 
is the weather report, plats, or photographs which thqy 
do not now have. 

2. The records regarding the employment of a janitor 

ore the Social Securitv and District of Columbia Unem- 

* 
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ployment records of Lillie Brown, janitress, Mr. & Mrs. 
Charles West assisted Lillie Brown but were not employees 
of these defendants. These records will be made available 
to counsel for plaintiff upon reasonable notice. 

3. See answer to number 1. 

4. See answer to number 2. 

CHAS. W. ABTH, 

JOHN H. BURNETT, 
Attorneys for Defendants. 

10 Pretrial Proceedings. 

Statement of Nature of Case: 

This is an action in which the plaintiff, a minor, by his 
father and next friend seeks to recover damages, from the 
defendants for injuries to the plaintiff, claimed to be the 
result of the negligence of the defendants. 

The negligence complained of is that the snow and ice 
were in a dangerous condition over this public sidewalk in 
front of the premises; that there was a failure under the 
snow law to remove the snow and ice and there was a failure 
under the snow law to spread sand and ashes over the side¬ 
walk; that the slope of the terrain and sidewalk caused 
water running over the sidewalk to freeze; that the weather 
conditions of a low temperature and a slight rain caused 
more ice to be formed over the sidewalk; that defendants 
live on the premises and knew about these conditions; 
that by reason of insurance coverage, which actually exists 
in this case, that the doctrine of non-liability should not 
govern this case; that independent of the snow law plaintiff 
contends that there is a common law liability for the de¬ 
fendants to remedy the conditions that existed. 
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The defendants, on their part, contend that the plaintiff 
did not fall on the sidewalk in front of the apartment house 
owned by the defendant nor on any portion of the property 
of the defendant. The plaintiff fell several doors away f j'om 
the apartment house owned by the defendant. The defend¬ 
ants contend that there is no liability to clear the 
11 public sidewalk abutting their property by reason, 
either, of the common law or the so-called “snow 

law”. 

It is the contention of the plaintiff that his ^rm 
11 was broken by the fall and there has been impairment 
of its use in that there has not been proper articu¬ 
lation in its healing. Special damages consisting entirely 
of medical expenses amount to approximately $750.00. 

The defendant has no knowledge as to the extent of in¬ 
juries or damages and does not desire any physical exam¬ 
ination of the plaintiff to be made on its behalf. 

10 STIPULATIONS: By agreement of counsel jor 
the respective parties, present in Court, it is ordered 

that the subsequent course of this action shall be governed 
by the following stipulation unless modified by the Coqrt 
to prevent manifest injustice: 

11 Plaintiff requested the Court to require defend¬ 
ants to furnish him with statements of witnesses in 

the possession of the defendants. The Court denies tljis 
request and allowed plaintiff reasonable time within whiph 
to propound interrogatories or to take depositions for dis¬ 
covery. Plaintiff requested defendants to stipulate as to tte 
admission of certain medical bills—defendants refused. 
Defendants moved the Court to require security for costs 
on account of the non-residence of the plaintiff. The Court 
granted such motion and ordered the plaintiff to furnish 
such security within ten days in the amount of $50.00 ca^h 
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or $100.00 bond with leave to the defendants to move for 
further security should that appeal justify it. 

JAMES W. MORRIS, 
Pretrial Justice. 

Dated: Oct. 29,1946. 

Attorneys authorized to act 
I. H. Halpern, 

Attorney for Plaintiff. 

C. W. Arth, 

John H. Burnett, 

Attorneys for Defendants. 


12 Memoranda. 

May 13, 1947. Jury sworn. 

May 14, 1947. Trial resumed, same jury; opening state¬ 
ment of attorney for plaintiff; motion of defendants for 
directed verdict in opening statement argued and granted. 

• • • • 

14 Wednesday 14 May 1947. 

The above-entitled matter came on for hearing be¬ 
fore Hon. Jennings Bailey, Associate Justice, and a jury, 
at 10:30 o ’clock, a. m. 

Appearances : 

On behalf of the Plaintiff: I. H. Halpern, Esq. 

On behalf of the Defendants: Charles W. Arth, Esq., 
and John H. Burnett, Esq. 
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15 PROCEEDINGS 

The Court: Proceed in this case. 

Proceed, Mr. Halpern. 

OPENING STATEMENT OF COUNSEL FOR 

PLAINTIFF. 

Mr. Halpern: If your Honor please, in this case, there 
are one or two matters that I brought to your Honor’s at¬ 
tention on which I would like to approach the bench ^nd 
have your Honor decide for me. 

The Court: After you make your opening statement, 
then I can rule. 

Mr. Halpern: All right, your Honor,—if you will indulge 
me just a moment. 

If the Court please, and ladies and gentlemen of the jury: 

We expect to prove the following facts which I will (jut- 
line to you, and if we prove those by satisfactory evidence, 
we shall expect a verdict at your hands in a sum that is rea¬ 
sonable and will adequately compensate— 

The Court: Wait a minute, until this talking stops. 

[Order was restored in the courtroom.] 

The Court: Very well. 

Mr. Halpern: [Continuing]—we shall expect a vercfiet 
at vour hands which will reasonablv and adequatelv com- 
pensate this plaintiff for the damages he has sustained and 
suffered. 

On December 11, 1945, sometime between 3:45 and 4j00 
o’clock that afternoon, Harlan Radinski, who was a 
16 student at McKinley High School, and who is Ap¬ 
proximately sixteen years of age, left the school 
sometime after 3:30, intending to take a streetcar at Third 
and T Streets, Northeast, to go to his home which is, and 
was, in Greenbelt, Maryland; 

That on December the 9th and 10th it had snowed and 
since T Street is a heavily traversed street for pedestrian 
traffic, both because of the streetcar stop, and because it is 
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in close proximity to the school, a large number of persons 
travel across the sidewalks on T Street in the second hun¬ 
dred block; 

That the snow on the sidewalk in front of 219 T Street, 
Northeast, the home, or the apartment and also the home of 
the defendants in this case, Mr. and Mrs. Ellis, became hard- 
packed and very slick and slippery and unsafe for pedes¬ 
trian traffic; 

That under the common law, as the Court will tell you, 
and under the statutes— 

Mr. Burnett: We object to him stating the law. 

The Court: I think so. 

Just state the facts; I will pass on the law. 

Mr. Halpern: Thank you, your Honor. 

We will show you that it was the duty of the defendants 
to make this sidewalk reasonably safe for pedestrians using 
that sidewalk, and that they had a reasonable time in which 
to make this sidewalk reasonably safe for pedestrian traffic; 

That more than eight hours had elapsed, of daylight, 
since the last falling of snow,—in other words, we 
17 will show you that the snow’ had stopped falling on 
the evening of December 10, 1945, and at the time of 
the accident, the fall of the plaintiff, between 3:45 and 4:00 
o ’clock, more than eight hours of daylight had elapsed, and 
that they, that is, the defendants, w T ere under the duty to 
have made this sidew r alk reasonably safe for pedestrian 
traffic, within a reasonable time and that they did not re¬ 
move the snow and ice, nor did thev make it reasonablv safe 
for passage of pedestrians by other means, nor did they 
make it reasonably safe for passage by the reason of the 
spreading of sand or ashes on the sidewralk; 

That Mr. and Mrs. Ellis live on the premises, this is ap¬ 
proximately a sixteen-unit apartment house; 

That Mrs. Ellis is unemployed and a housewife; 

That Mr. Ellis is employed at the Government Printing 
Office, and we believe that the evidence will show that on 
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the day in question he came home in the morning and Saw 
the dangerous condition of the sidewalk, and so did Mrs. 
Ellis. 

We will show you that the janitor service, or the ar¬ 
rangement that the defendants had for keeping the prem¬ 
ises, including the sidewalk, was not sufficient to make the 
sidewalk reasonably safe for pedestrian traffic under con¬ 
ditions then and there existing on the 9th, 10th, and 11th of 
December 1945; 

That therefore the defendants negligently maintaihed 
and operated this apartment house, and negligently 
IS maintained and operated the premises and the side¬ 
walk in front of 219 T Street Northeast. 

Mr. Arth: Pardon. Did he say the “public” sidewalk? 
•Mr. Halpern: Yes, the premises and public sidewalk. 

We maintain that the evidence will show that there is a 
grade, that is, the street and sidewalk slope very apprecia¬ 
bly from Second and T Streets, on T, toward Third and T, 
Northeast, in a downward grade, thereby,—the grade of t)he 
street and sidewalk, making the conditions then and there 
existing more dangerous and more unsafe for pedestrian 
traffic on that sidewalk; 

That previously, on the 9th and 10th of December, 19^5, 

* there had been also a slight rain and by virtue, or because 
of the temperature which existed on the 9th, 10th, and 11th, 
that the causing to freeze of the rain made the condition 
more dangerous, a condition which was known to the de¬ 
fendants in this case: 

That the plaintiff who brings this suit, because he is a 
minor, through his father, was not guilty and did not con¬ 
tribute to the accident by contributory negligence, or negli¬ 
gence of any kind on his part; 

That he was walking in a safe manner across the side¬ 
walk; that he was walking with due caution, and that by 
reason of the street, terrain, and sidewalk on both sides pf 
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the street, that he had no reason not to walk on that 

19 portion of the sidewalk, or on that side of the street, 
and that that side of the street was the closest route 

to the car stop where he was taking the streetcar to his 
home; 

That he fell on the sidewalk in front of 219 T Street, 
Northeast; 

That he fell in a manner causing his feet to slip out from 
under him and in an effort to protect himself, he stuck his 
left hand and arm out and fell partly on the left arm, caus¬ 
ing his arm to break,—I am sorry,—his right arm to break, 
and struck his right arm when he fell, forcing the bones 
into the socket and necessitating X-rays and traction treat¬ 
ment and other medical treatment; 

That he was treated over a long period of time, and that 
at the present time he is still suffering some disability; 

That for a long period of time he was not able to do his 
ordinary and customary duties and activities; 

That this interfered with his school work; and 
That he and his father incurred and paid medical ex¬ 
penses by way of Hospital, X-ray, medical and diathermy 
treatment; 

That all these injuries and damages were a proximate 
result of the negligence that we have outlined to you; 

That this apartment house was owned and operated by 
the defendants on the day in question; 

That by virtue of a contract of insurance which actually 
exists in this case, we believe that the evidence will 

20 show that there is liability insurance, of the defend¬ 
ants to cover this type of accident, and that any 

judgment for damages in this case will not be borne by the 
defendants individually, but carried or paid by the insur¬ 
ance company, in this case; 

That by virtue of all these statements which I have out¬ 
lined, and which we expect the evidence to show, and show 
by a fair preponderance of the evidence, we think you 
should bring in a verdict for the plaintiff in a sum which 
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would reasonably compensate him for the damages he has 
suffered. 

The complaint requests the sum of $45,000, but we ask 
you only for such sum as will adequately compensate him 
for the damages and injuries he suffered. 

There is just one thing I would like to have: 

I would like to have just that portion of the statement 
read in regard to the contract of insurance. 

The Court: Very well. 

Will you read that to us, please? 

[Thereupon, the statement requested was read by the Re¬ 
porter, as follows:] 

“That by virtue of a contract of insurance which 
actually exists in this case, we believe that the evi¬ 
dence will show that there is liability insurance, of 
the defendants to cover this type of accident, and 
that any judgment for damages in this case will hot 
be borne by the defendants individually, but carried 
or paid by the insurance company, in this case.” 

21 Mr. Burnett: We move the Court to direct a ver¬ 
dict on the opening statement. 

The Court: Mr. Halpern, I read those references you re¬ 
ferred me to, and I will have to sustain the motion. 

Mr. Halpern: Then, may we take an exception? 

The Court: Yes. 

Mr. Halpern: And may we note an appeal? 

The Court: Wait until the jury has rendered its verdict. 

Members of the jury under the law in the District of Co¬ 
lumbia, anyone who owns land adjoining the highway or 
street does not, as in many States, own the land up to the 
middle of the street, subject to its use by the public, but 
the entire street is owned by the Government so that there 
is no liability, no obligation on the part of an adjoinihg 
owner to keep the sidewalks safe for pedestrians; so in this 
case, there is no liability on the part of the defendants, 
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and I instruct you to return a verdict for the defendants in 
this case. 

. The^Clerk: All stand up, please [the jury arose]. 

* Asfdirected by the Court, in this case you return a ver¬ 
dict *£or the defendants, and this is your verdict, so say you 
one and all. 

You may all go back to your jury room. 

[The jury left the courtroom as directed.] 

Mr. Halpern: If the Court please, may we note an objec¬ 
tion, or exception, for the record? 

22 The Court: Yes, and you can note an exception 
now, or downstairs, either way you -want. 

Mr. Halpern: Thank you. 

[Thereupon, at 10:40 o’clock, a. m., the hearing of the 
above-entitled matter was closed, and the Court proceeded 
with the consideration of other matters.] 






